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INTRODUCTION


This Legal Opiillon on the ability of the City of San Diego [City] to outsource City
services is provided to the Mayor and City Council in response to a request from the Human

Resources Department The question presented is as follows: what are the legal paran1eters of
the City's authority to outsource services currently provided by City employees, under the San
Diego Charter, specifically Charter section 117(c), adopted by the voters as Proposition Con
November 7, 2006?

SUMMARY


Charter sectionl! 7(c) [Section 117(c)] was approved by voters to give the City broad

authority to outsource City services provided by classified, civil service employees. The first
sentence states that "[ t]he City may eo.nploy any independent contractor when the [Mayor) 1

determines, subject to City Council approval, City services can be provided more economically
and efficiently by an independent contractor than by persons employed in the Classified Service
while maintaining service quality and protecting the public interest."

Under Section 117(c), the decision on whether to outsource begins with the Mayor's

determination that certain City services can beprovided more economically and efficiently by an
independent contractor than by civil service employees while maintaining service quality and

protecting the public interest. The Mayor must refer the question to the Managed Competition

Independent Review Board for a recommendation before submitting an outsourcing contract to


The references in Charter section 117(c) to City Manager are intended to mean the Mayor: "Dnring the
period of time that the City operates under the Strong Mayor form of governance pursuant to Article XV, the
reference herein to City Manager shall be deemed to refer to the Mayor." San Diego Charter§ 117(c).
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the City Council for approval. The City Council has authority to accept or reject in its entirety a
proposed agreement with an independent contractor.


In determining whether City services can be provided more economically and efficiently
by an independent contractor than by City employees, the Mayor may solicit proposals from City
departments. Section ll7(c) does not mandate that the Mayor solicit proposals from City
departments-before outsourcing. The Mayor may use other methods of obtaining information

upon which to make his detennination. If the Mayor does solicit proposals, the City must

provide the affected City department with "an opportunity and resources to develop efficiency
and effectiveness improvements in their operations as part of the department's proposal."

The City Council must enact an ordinance providing appropriate policies and procedures

to implement Section 117(c). The ordinance must "include minimum contract standards and
other measures to protect the quality and reliability of public services."

The implementing ordinance must be consistent with Section 117(c) and may seek to

clarify ambiguities, but may not enlarge or narrow its scope. Although not necessarily
controlling, the City Council's interpretation o f ambiguous provisions will have great weight.

Any interpretation must be reasonable and consistent with the voters' intent.

Since 2006, the Cityhas been negotiating with several labor organizations regarding an
implementing ordinance and a corresponding administrative regulation, known as a gnidebook,

related to Section 117(c). Since September 2008, the City has been represented by outside legal

counsel, Liebert Cassidy Whitmore. Chief City negotiator Steven Berliner of that finn shonld be
consulted for advice as to what, if any, impacts the labor negotiations may have on
implementation of our legal conclusions. This office cannot opine on that issue given our

minimal involvement in the labor negotiations.


There are additional Charter provisions providing authority to use independent

contractors as experts and consultants to assist City departments and for public works projects.


In contracting out the work of employees represented by one of the City's recognized

employee organizations, the City must comply with state collective bargaining laws under the

Meyers-Milias-Brown Act [MMBA]. California courts have held that the transfer of work from

existing employees to an outside entity requires giving the affected employee organization notice

of the decision and an opportunity to negotiate prior to the decision being made.


DISCUSSION

I. LEGAL STANDARDS FOR INTERPRETING A BALLOT INITIATIVE

In interpreting a ballot initiative, a court applies the same principles that govern statutory
construction. People v. Rizo, 22 Cal. 4th 681, 685 (2000). A court looks first at the language of
the statutory or charter provision, giving the words their ordinary meaning. !d. As stated by the
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Supreme Court in Professional Engineers in Califomia Government v. Kempton, 40 Cal. 4th
1016 (2007):

Absent ambiguity, we presume that the voters intend the meaning apparent on the
face of an initiative measure and the court may not add to the statute or rewrite it

to conform to an assumed intent that is not apparent in its language.


40 Cal. 4th at 1037 (citations and quotations omitted).

When the language is ambiguous or subject to multiple constructions, a court may "refer
to other indicia of the voters' intent, particularly the analyses and arguments contained in the
official ballot pamphlet." Rizo, 22 CaL 4th at 685 (quoting People v. Birkett, 21 Cal. 4th 226,
231 (1999)). While ballot summaries, arguments, and analysis presented to the electorate in

connection with a particular measure may be helpful in determining the probable meaning o f
uncertain language, it is the intent of the electorate and not the opinion of drafters or of
legislators who sponsored an initiative that is relevant Amador Valley Joint Union High School
District v. State Bd. o f Equalization, 22 CaL 3d 208, 245-246 (1978); Taxpayers to Limit
Campaign Spendingv . Fair Political Practices Comm., 51 CaL 3d 744, 764, fn. 10 (1990).

"The statutory language must also be construed in the context of the statute as a whole

and the overall statutory scheme." Rizo, 22 Cal. 4th at 685 (citing Horwich v. Superior Court, 21
Cal. 4th 272, 276 (1999)). The California Supreme Court has long held:


The fundamental rule of statutory construction is that the court should ascertain
the intent of the Legislature so as to effectuate the purpose of the law. Morever,
every statute should be construed with reference to the whole system oflaw of
which it is a part so that all may be harmonized and have effect. If possible,
significance should be given to every word, phrase, sentence and part of an act in
pursuance of the legislative purpose. Such purpose will not be sacrificed to a
literal construction of any part of the act

Select Base Materials, Inc. v. Board  o f Equalization, 51 CaL 2d 640, 645 (1959) (citations and
quotations omitted).

Uncertainties and ambiguities may be clarified or resolved in accordance with generally

accepted rules of statutory construction. Further, charter enactments, like constitutional

provisions, "must receive a liberal, practical common-sense construction which will meet
changed conditions and the growing needs of the people." Amador Valley Joint Union High
School District, 22 Cal. 3d at 245-246 (1978) (quotations omitted). "A constitutional
amendment should be construed in accordance with the natural and ordinary meaning o f its
words. The literal language of enactments may be disregarded to avoid absurd results and to

fulfill the apparent intent of the framers." ld. at 245.
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A ballot initiative must be construed to give the effect the voters intended it to have.

Amwest  Surety Ins. Co. v. Wilson, 11 Cal. 4th 1243, 1251 (1995). As the California Supreme
Court has explained:


We do not examine [initiative ]language in isolation, but in the context of the
statutory fran1ework as a whole in order to determine its scope and purpose and to

harmonize the various parts of the enactment. If the language is clear, courts must

generally follow its plain meaning unless a literal interpretation would result in
absurd consequences the [voters} did not intend. If the statutory language permits

more than one reasonable interpretation, courts may consider other aids, such as

the statute's purpose, legislative history, and public policy.


Coalition o f Concerned Communities, Inc. v. City o f Los Angeles, 34 Cal. 4th 733, 737 (2004).

The intent of the electorate in adopting a charter amendment must be effectuated.

Taxpayers to Limit Campaign Spending v. Fair Political Practices Comm 'n., 51 Cal. 3d 744, 764
(!990).


II. CHARTER SECTION 117(C) GIVES THE CITY BROAD AUTHORITY TO
OUTSOURCE CITY SERVICES

On November 7, 2006, voters approved Proposition C, which amended the City Charter

to add Section 1!7(c) to the civil service provisions.2 San Diego Resolution R-302222 (Dec. 5,
2006). Section 117(c) gives the Citybroad authority to outsource City services:


The City may employ any independent contractor when the [Mayor] determines,
subject to City Council approval, City services can be provided more

economically and efficiently by an independent contractor than by persons
employed in the Classified Service while maintaining service quality and
protecting the public interest.


San Diego Charter§ 117(c).

2 Most employees in the City are under the civil service system, and are considered "classified employees."
San Diego Charter § 117. Certain designated employees are "unclassified," and are not in the civil service system.
San Diego Charter § 117. Unclassified employees include elective City officers; members o f boards and
commissions; department heads and one principal assistant or deputy in each department; employees in Charter-
created positions, such as the City Manager and Assistants to the City Manager, City Clerk, ClllefFinancial Officer,
Independent Budget Analyst and assistants, City Auditor and assistants, Purchasing Officer, Treasurer, Assistant and

Deputy City Attorneys, and Planning Director; confidential secretaries to designated officers; persons in "expert
professional temporary service when such positions are exempted from the Classified Service for a specified period
c
of temporary service by order of the Civil Service Commission"; interns; and managerial employees responsible for
formulating or administering departmental policies and programs who are exempted from the Classified Service by
the process set forth in Charter section 117(a)(l7). San Diego Charter§ 117.
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Proposition C was placed on the ballot by the City Council ''to improve City operations

and provide necessary services to the citizens of San Diego." San Diego Ordioance 0-19474

(Mar. 27, 2006). It was presented to voters as a means to allow outsourcing of City services

perfonned by classified, civil service employees. 3 See Ballot Materials, Proposition C, City
Election (Nov. 7, 2006); San Diego Resolution R-302222 (Dec. 5, 2006).

With approval of Proposition A in June 2008, San Diego voters amended Charter
section 117(c) to provide that core public safety services provided by police officers,

firefighters, andlifeguards who participate in the City's Safety Retirement System shall

not be subject to the contracting out provisions of Section 117(c). San Diego Charter §
117(c); see also San Diego Ordinance 0-19714 (Feb. 4, 2008).

III. THE OUTSOURCING PROCESS UNDER SECTION 117(C)

Section 117(c) envisions a three-step outsourcing process. First, the Mayor determines

whet.l:!er City services can be provided more economically and efficiently by an independent


3 Proposition C was placed on the ballot by the City Council, in part in response to the question o f whether
the City has an implied civil service mandate under a 1997 California Supreme Court case, Professional Engineers
in California Government v. Department o f Transportation ("Professional Engineers"), 15 Cal. 4th 543 (1997).

In  Professional Engineers, the California Supreme Court analyzed article V11 o f the California
Constitution, which creates the State o f California's civil service system, and the Court held that the Constitution

contains an "implied civil service mandate" that limits the state's authority to contract with private entities to
perform work that state employees have historically or customarily performed. 15 Cal. 4th. at 547. The Supreme

Court acknowledged that there is no express limitation on contracting out in the California Constitution; however,
the Court said, the implied civil service mandate «emanates from an implicit necessity for protecting the policy-of

the organic civil service mandate against dissolUtion and destruction." Id. at 548. In reaching this decision, the
Court applied prior case law precedent involving the state civil service provisions, including State Compensation
Ins. Fund v. Riley, 9 Cal. 2d 126, 134-136 (1937), and concluded that the civil service mandate forbids private
contracts for work that the state itself can perform "adequately and competently." Professional Engineers, 15 Cal.
4th at 549.


It is the opinion of this Office that the Professional Engineers case is not binding or controlling on this
City, as a charter city. There-is an argument that given similarities between the constitutional provisions analyzed in

Professional Engineers and the City Charter, a court may find that there is an implied civil serYice mandate in San
Diego arising out of the City's civil service system set forth in Article V1II o f the Charter.

However, there is no language in the Charter that expresslyprohibits the City from contracting out work
that City employees have historically or customarily performed. The City, as a charter city established under article
XI o f the California Constitution, has plenary power over municipal affuirs, subject only to the clear and explicit

limitations and restrictions contained in the Charter, or federal or state constitutional limitations and preemptive
state law. City o f Grass Valley v. Walkinshaw, 34 CaL 2d 595, 598-599 (1949)("The charter operates not as a grant
of power, but as an instrument of limitation and restriction on the exercise of power over all municipal affairs which
the city is assumed to possess; and the enumeration of powers does not constitute an exclusion or limitation.");
Damar Electric, Inc. v. City of  Los Angeles, 9 Cal. 4th 161, 170 (1994)('[T]he charter represents the supreme law o f
the City, subject only to conflicting provisions in the federal and state Con..-.titutions and to preemptive state law.").

Further, Charter section 117(c} provides express enabling authority to contract out the work of civil service

employees.
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contractor than by City employees while maintaining quality and protecting the public interest.

Second, if the Mayor's determination favors outsourcing, he submits a proposal or proposals to

the Managed Competition Independent Review Board for a recommendation. Third, after
receiving the Board's recommendation, if the Mayor continues to favor outsourcing, the
proposed outsourcing contract is presented to the City Council, which may accept or reject the

contract in its entirety.

A. Step One: The Mavor determines whether Citv services can be provided

more economically and efficiently bv an independent contractor than by Citv
employees while maintaining service qualitv and protectii:tg the public interest.

The first step in the outsourcing process is a determination by the Mayor that certain City

services can be provided more economically and efficiently by an independent contractor than by
City employees in the Classified Service while maintaining service quality and protecting the

public interest. San Diego Charter§ ll7(c). Broken down into four prongs, the standard or test

under Section 117(c) that must be met to employ an independent contractor is t.hat City services

can be provided (1) more economically and (2) efficiently by an independent contractor than by
persons in the Classified Service, (3) while maintaining service quality, and (4) protecting the

public interest. The Mayor makes this determination, which is subject to City Council approval.

The Mayor is acting in his administrative capacity in making this determination. See San
Diego Charter§§ 28, 265(b) (providing that the Mayor under the strong mayor form of
government supervises the administrative affairs o f the City and makes recommendations to the
City Council concerning the affairs of the City as may seem to him desirable). The Mayor's

determination to employ an independent contractor must be presented to the City Council, the
legislative body, for approval. Any action involving t.he expenditure of public monies is
legislative in nature. San Diego Charter § 11.1.

In exercising discretion under Section 117(c), the Mayor must support his determination
to employ an independent contractor by a finding, and his determination may not be arbitrary and
capricious. A court reviewing an administrative decision that is quasi-legislative in nature will

ask three questions. First, did the agency act within the scope o f its delegated authority?
Second, did the agency employ fair procedures? Third, was the agency action reasonable?

Small v. Superior Court, 148 Cal. App. 4th 222, 229 (2007).

A reviewing court applies a deferential test to a quasi-legislative, administrative decision.
"A court will uphold the agency action unless the action is arbitrary, capricious, or lacking in

evidentiary support. A court must ensure that an agency has adequately considered all relevant
factors, and has demonstrated a rational connection between those factors, the choice made, and
the purposes of the enabling statute." Id. See also Ralphs Grocery Co. v. Reimel, 69 Cal. 2d
172, 179 (1968) (stating a court will not superimpose its own policyjudgment upon an agency
decision that is quasi-legislative in nature in the absence of an arbitrary and capricious decision);

Young v. State Department ofFish & Game, 124 Cal. App. 3d 257, 282 (1981) (stating that
quasi-legislative regulations are valid if they are (a) within the granted power; (b) issued
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pursuant to proper procedure; and (c) reasonable). Further, a court may intervene through an

ordinary martdamus action, under California Code of Civil Procedure section 1085, to correct the

exercise o f a discretionary legislative action, "only if the action taken is so palpably
unreasonable and arbitrary as to show an abuse of discretion as a matter oflaw. 111is is a highly

deferential test." Carrancho v. California Air Resources Bd., 111 Cal. App. 4th 1255, 1264-
1265 (2003) (citing County o f Del Norte v. City o f Crescent City, 71 Cal. App. 4th 965,972

(1999)).

Section 117(c) does not specify what information the Mayor might use to determine
whether outsourcing is justified. The Mayor's determination includes a comparison of the
private and public sector capabilities. Presumably, the Mayor could solicit opinions, historical or
budgetary data, and formal or informal proposals from City departments. Receiving proposals

from City departments is one tool that may be employed to support a determination. Section
117(c) does not require City departments to submit proposals and does not make City department

proposals a prerequisite to outsourcing. There is no express mandate in Section 117( c) that City

employees be given an opportunity to present proposals.


Section 117(c) states that "[a] City department shall be provided with an opportunity and
resources to develop efficiency and effectiveness improvements in their operations as part of the
department's proposal." Some might argue that this sentence requires that departments be
provided an opportunity to submit proposals. But, the Charter does not state that a "City
department shall be provided with an opportunity and resources to submit a proposal." It  states
that departments will be given an "opportunity and resources to develop efficiency and

effectiveness improvements in their operations."


The "opportunity and resources" requirement only applies if a proposal is submitted. The
sentence begins that the City department "shall be provided," but ends with the limiting phrase

"as part of the department's proposal." Therefore, whatever it is that "shall be provided" applies
only if there is a department proposal. There is nothing in this sentence (or, for that matter, in
Section 117(c)) that requires a department proposal.


The most reasonable interpretation o f the "opportunity and resources" phrase is

that it applies only if there is a department proposal submitted. 111is is consistent with the

language discussed above. It is also consistent with the voters' grant of broad
outsourcing authority to the City in adopting Proposition C. Proposition C was presented

to voters as a means to allow contracting out of City services. The ballot description was

broad:

PROPOSITION C. AMENDS THE CITY CHARTER TO ALLOW FOR
CONTRACTING OUT OF CITY SERVICES.

See Ballot Materials, Proposition C, City Election (Nov. 7, 2006); San Diego Resolution
R- 302222 (Dec. 5, 2006).




